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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

CHARLES MAUTI

VS. o : C.A. NO. 06-61T

LAUREN MATARESE, ET AL

DEFENDANT’S OBJECTION TO MOTION TO COMPEL PRODUCTION

Now comes the defendant, Edward Mello, and objects to the plaintiff’s motion to compel
production of documents. In support thereof, your defendant has attached a memorandum of law.

DEFENDANT,
By his Attorney,

/s/ Michael J. Colucci

Michael J. Colucci, Esq. #3302
OLENN & PENZA, LLP

530 Greenwich Avenue

Warwick, RI 02886
PHONE: (401) 737-3700
FAX: (401) 737-5499

CERTIFICATION

I certify that [ sent a true copy of the within on 9/15/06 to:

John P. Gyorgy, Esq.
50 South Main Street
Providence, RI 02903

/s/ Michael J. Colucci
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

CHARLES MAUTI
VS. : C.A. NO. 06-61T
LAUREN MATARESE, ET AL

DEFENDANT’S MEMORANDUM OF LAW IN SUPPORT OF
OBJECTION TO MOTION TO COMPEL PRODUCTION

The plaintiff’s rather lengthy request for documents, which came on the heal of approximately
180 requests for admissions (between three defendants) is a classic example of “overkill,” amounting
to a needless “fishing expedition.” This is buttressed by the fact that the essential facts as fo what
happened, along with the players involved, are, for all intents and purposes, undisputed and relate to
an alleged wrongful arrest of the plaintiff for a period of less than one hour and without any allegation
of excessive force.! A brief statement of the facts is necessary in order to properly dispose of this
motion.

This matter arises out of a motor vehicle stop occurring on May 10, 2005, in Westerly, Rhode
Island. Just prior to the stop, the plaintiff, Charles Mauti, had been traveling in the area of Grove
Avenue. Road construction was ongoing in the area. At or about the same time, defendant, Lauren
Matarese (Matarese) was traveling on the same roadway. Matarese is a captain with the Westerly
Police Department and had just finished fueling her police vehicle (unmarked) and was on her way to
the police station to begin her tour of duty. As she passed through the site, a construction worker
began motioning to her about a vehicle (the plaintiff’s vehicle) that had just passed through. The
worker’s hand movements and body language was suggestive of some sort of problem or potential
infraction that may have occurred with Mauti’s operation of his motor vehicle. Matarese then

initiated a motor vehicle stop of the plaintiff. As part thereof, Matarese requested the plaintiff’s

The defendants are presently poised to file for summary judgment and are awaiting permission from
the court to do s0.
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license and registration.

Mauti was a resident of the State of Rhode Island for several years as of the date of this motor
vehicle stop. In fact, he had been employed as the building official from the neighboring town of
Hopkinton, Rhode Island and had been since the late 1990s. As such, his name was recognized by
Matarese when he produced a license bearing his name, but issued from the State of Arizona.
Matarese advised the plaintiff of the requirement for Rhode Island residents to be licensed by the State
of Rhode Island and inquired as to the status of his Rhode Island license. Mauti gave various reasons
for not having a Rhode Island license and ultimately confirmed that be had never applied for one. He
was then placed under arrest by Captain Matarese. Co-defendant, Frank Brancato, a patrolman wi_th
the Westerly Police Department, was dispatched to the scenc and transported the plaintiff to the police
station. Identification processing was accomplished and the plaintiff was released to appear in the
local district court on May 20, 2005, He was charged under R.1.G.L. 31-10-1. As a “professional
courtesy” Matarese then drove Mauti to the local registry of motor vehicles to assist him in getting a
Rhode Island license. She advised him that if he could obtain a Rhode Island license prior to his court
appearance, she would be able to dismiss the charge. Mauti was able to obtain a temporary Rhode
Island permit, after which, Matarese drove him back to his vehicle where they parted company.

It is also practical at this point, to address an issue that runs through many of the requests for
documents sought by the plaintiff. The same relates to his allegation that there was ulterior motive
for his arrest on the day in question. The plaintiff points to the fact that a check on his license status
was done the day prior to his arrest. Despite the fact that this check confirmed that the plaintiff did
not have a Rhode Island license (a fact that he does not dispute), the plaintiff attaches an evil motive
thereto. However, such an argument completely ignores the well settled proposition that an officer’s
conduct under Section 1983 is judge by its objective reasonableness. His ulterior motive or subjective
state of mind is not to be considered in judging the reasonableness of his decision, Floyd v. Farrel,
765 F.2d 1. As the U.S. Supreme Court has stated, “good intentions will not make a bad arrest good
and bad intentions will not make a good arrest bad”, Graham v. Connor, 109 S. Ct. 1865, 1872
(1989).

This is entirely consistent with Rhode Island state law on the subject, see State v. Bjerk, 697
A.2d 1069 (R.L 1997). In Bjerk, the police had received a tip that Mr. Bjerk may have been driving

2
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his vehicle while intoxicated. The dispatcher ran his license plate and determined that the registration
had been previously suspended. While the court agreed that the scant information received with the
“tip” would not have supported the probable cause to initiate a stop, the information about the
suspended registration amounted, not only to reasonable suspicion of criminal activity, but probable
cause that would justify a full stop, Id. at 1072 [5]. From that point on, any evidence obtained
pursuant to that lawful stop, such as the odor of alcohol, slurred speech, ete. would support an arrest
for suspicion of driving while under the influence, /d.

The significance here is that the Bjerk court stated that a computer check of the defendant’s
license plate was not a Fourth Amendment search. Since motor vehicle registration information 1s
entirely within the control and custody of the department of motor vehicles, there is no expectation of
privacy and the police officer did not conduct an invalid search by running a computer check on the
vehicle’s license plates, Jd. at 1072-1073 [5-6]. On the issue of pretext - the court went on to state
that the subjective intention of the officer played no role in‘ the calculus, /d. As long as probable
cause was present, it did not matter that the police officer may have had a dual motive, Id., sec also
State v. Scurry, 636 A.2d 719, 723 [5] (R.1. 1994).

With the above background in mind, your defendant now address the requests as set out in the

plaintiff’s motion to compel.

REQUEST #1 - ARREST RELATED DOCUMENTS

As evidenced by the plaintiff’s own motion, the defendant responded to this request for
various reports relating to the plaintiff’s arrest. Apparently, plaintiff is unsatisfied that most (not all
as claimed in the motion) of the documents produced were earlier provided to the defense by the
plaintiff. The plaintiff complains that he is entitled the “Town’s” records, not merely copies of his
own. That merely begs the question-since when did the plaintiff create a police report relating to his
arrest? It was created by the Town to begin with and provided to the plaintiff prior to the suit. As
such, he then “gave it back” to the Town during the voluntary disclosure period at the inception of
this case.

Accordingly, the plaintiff did get the “Town’s” documents. It is true that the documents

produced bear the stamp placed upon them by plaintiff’s counsel indicating an underlying state court
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expungement order. The defense recalls that it was the plaintiff that requested that these documents
be used in this proceeding so that the integrity of the underlying expungement order would be
protected. Moreover, this expungement order was obtained at the request of plaintiff’s criminal
defense lawyer. Plaintiff now argues that the Town cannot credibly suggest that there are no other
documents. This overlooks the fact of the expungement order and the request (at the voluntary
disclosure level) by defense counsel that the plaintiff produce such documents because the same might
no longer be available at the Westerly Police Department-éue to the expungement order.

The plaintiff goes on to state that there should be a photograph and fingerprint card as well as,
perhaps, a tape recording from the closed circuit camera in the booking area. It is defense counsel’s
understanding that any tapes/disks from the camera would have long ago been re-circulated in the
ordinary course and that the booking photograph and fingerprint card would have been electronically
“blocked” because of the expungement order. Theoretically, the electronic block can be removed and
it is believed that those documents can be refrieved if that is done. However, the futility of the
exercise is all too apparent. There is no dispute that the plaintiff was arrested and processed (it was
admitted to in the requests for admissions) and the plaintiff does not allege any physical abuse in the
booking area.

The plaintiff’s motion also seeks communication logs that might document a call made about
the arrest. That scems beyond the scope of the request, especially in light of the fact that the
documents produced confirm the arrest and, along with the defendant’s response to requests for
admissions, confirm that the defendant Matarese made the decision to arrest the plaintiff and that
Officer Brancato was dispatched to transport the plaintiff to the station and that both were involved in
the booking process.

The plaintiff’s motion also makes reference to a transcript of certain state district court
proceedings before Judge Erickson (the plaintiff’s arraignment) which was produced recently in
conjunction with required summary judgment discussions. Plaintiff argues that this “was clearly
within the scope of request number 1" and further describes it as a “kind of hide-and-seek nonsense.”

The transcript (and the audiotape from which it was made) are in no way within the scope of
request number 1. Those were not departmentai records related to the plaintiff’s arrest. Rather they

are work product materials, obtained from the state district court, and which were produced to
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plaintiff’s counsel as required by defendant’s obligation to confer with opposing counsel regarding the

defendant’s intent to file a summary judgment motion.

REQUEST #2 - POLICY MANUAL AND INTERNAL DOCUMENTS OF THE POLICE DEPARTMENT

This request is clearly over broad in that it seeks all regulations, policies and procedures,
procedure manuals, handbooks, any supplements or amendments thereto, and internal memoranda.
The request is not limited, in any fashion, to the issues involved in this complaint. This matter
involves an arrest following a traffic stop. Plaintiff does not allege excessive force. He does not
allege an improper police pursuit or an improper use of defensive tactics, weapons, etc. Yet, the
plaintiff literally wants everything from “A to Z” despite the fact that the subject matter of such an
“A to Z” request would require the production of voluminous documents that have nothing to do with

the issues in the case nor can they reasonably be anticipated to lead to admissible evidence.

REQUEST #3 - TRAINING DOCUMENTS OF ALL MEMBERS OF THE DEPARTMENT

The defendant objected to this request because it sought five years of training documents for
all members of the department rather than being limited to the officers involved in this action. Asto
the two officers directly involved, defendant Matarese and Brancato, their entire training file has been

provided in response to request number 4.

REQUEST #4 - TRAINING DOCUMENTS OF DEFENDANTS MATARESE AND BRANCATO

The entire training files of those two defendants were produced and the plaintiff has no basis
to move for further production. The training certificates produced cover nearly 20 years of training,
most of which came from outside agencies such as the Rhode Island Municipal Police Academy. As

such, the scope of the plaintiff’s request is clearly over broad and oppressive.

REQUEST #5 - POLICIES AND PROCEDURES RELATING TO TELECOMMUNICATION SYSTEMS
(RILETS) (NCIC) (BCI)

At the outset of the case, the defendant voluntarily produced the RILETS checks that were

made in connection with the plaintiff. That document, along with depositions which the plaintiff has

5



Case 1:06-cv-00061-T-LDA  Document 51-6  Filed 01/19/2007 Page 8 of 41
Case 1:08-cv-00061-T-LDA  Document 18 Filed 09/15/2006 Page 7 of 12

since taken (subsequent to the filing of this motion) confirm that a BCI check was not run on the
plaintiff. The Westerly Police Department’s policy and procedure for use of the RILETS system was
voluntarily produced at the deposition of L.t. Wright on September 12, 2006. That may have rendered
this portion of the motion moot. However, to the extent that it does not and to the extent that the
plaintiff wants additional documentation on other systems, your defendant points to the Bjerk case

noted earlier in this memoranda, which makes the telecommunication checks an immaterial matter.

REQUEST #6 - TELECOMMUNICATIONS AUDITS

In this request, the plaintiff sought any audits of the police department’s access to and use of
the databases maintained and available through RILETS, NCIC, the Registry of Motor Vehicles and
BCI for the past 5 years. Once again, the request is over broad and immaterial. Moreover, Lt.
Wright’s deposition testimony suggests that the plaintiff may be mistaken as to his reference to
“audits.” Plaintiff’s motion states that such audits would disclose whether there were any improper
inquiries made or misuse of the system. It is not clear what the plaintiff is seeking here (beyond its
objectionable nature). Lt. Wright described the audit process of the Rhode Island State Police as
being more of a check and balance situation whereby outdated information (such as missing persons
and/or stolen property, etc.) is updated and/or removed from the system as required. They are not
investigations of improper use of the system. Moreover, Lt. Wright, the department’s Terminal
Agency Coordinator, testified that he was not aware of any findings of misuse of the

telecommunication systems.

REQUEST #7 - INQUIRIES MADE OF THE PLAINTIFF THROUGH RILETS, NCIC, REGISTRY OF
MOTOR VEHICLES OR THE RHODE 1SLAND BCI

The defendant has produced these documents on at least two occasions. First, during the
voluntary disclosure period and subsequently, as a formal response to this request. Quite simply, the
defendant has already complied with this request. In his motion, plaintiff now states that he wants
copies of any records of communications requesting the inquiries. Assuming such recordings even
exist (which is doubtful given the lapse of time), such items were not made a part of this request and

it tends to suggest that no matter what the defendant produces, the plaintiff will simply not be satisfied
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and will seek more by way of motion.

REQUEST #8 - CODE IDENTIFIERS FOR INQUIRIES MADE THROUGH RILETS, NCIC, REGISTRY OF
MOTOR VEHICLES OR THE RHODE ISLAND BCI SYSTEM

In this request, the plaintiff states that he is seeking information and/or documents which
describe how to interpret the information contained in the RILETS printout. Your defendant
acknowledges that there are certain coded items in said document. Those codes belong to and are
created and maintained by the Rhode Island State Police and the defendant suggests that that would be

the proper entity to direct a subpoena to for the information that the plaintiff seeks.

REQUEST #10 - DOCUMENTS SUBMITTED TO THE ATFORNEY GENERAL PURSUANT TO THE “TRAFFIC
STOPS STATISTICS ACT”

This act relates to the statewide directive for police departments to compile information for the
study of racial profiling purposes. The same bears no relationship to any of the issues in this case and

was properly objected to.

REQUEST #11 - ARRESTS BY MEMBERS OF THE DEPARTMENT FOR VIOLATION OF R.L G.L.
§31-10-1(a)

The plaintiff seeks 5 years worth of any such documents by any of the members of the police
department. The defendant objected to this as being over broad, immaterial and not calculated to lead
to the discovery of admissible evidence, citing State v. Bjerk. The defendant would be willing to
withdraw his objection and conduct a search for such records to the extent that they can be accessed,

at least initially, through the defendant’s computer system.

REQUEST #12 - (CITATIONS ISSUED) AND RQUEST #13 - (MISDEMEANOR PROSECUTIONS)
RELATING TO R.L.G.L. §31-10-1(a)

Defendant incorporates its response to request number 11.
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REQUEST #14 - ALL TRAFFIC STOPS, CITATIONS ISSUED AND ARRESTS MADE BY DEFENDANT
MATARESE, AND REQUEST #15 - MADE BY DEFENDANT BRANCATO FOR THE PAST FIVE YEARS
Defendant’s objection should stand as the requested documents are clearly over broad,
immaterial and not calculated to lead to the discovery of admissible evidence. The issue and the basis
for the plaintiff’s arrest is very narrow (i.c. arrested for not driving with a Rhode Island operator’s
license) and as such, the documents that are requested would relate to all kinds of matters other than
“no license, arrests and/or citations” and would therefore bear no legal relevance or materiality to the

issues in this case, and furthermore, needlessly expose the identities of numerous arrestees.

REQUEST #16 - ANY TRAFFIC CITATIONS ISSUED BY MEMBERS OF THE DEPARTMENT WITHIN THE
LAST 2 YEARS, INCLUDING THE SPECIFIC STATUTORY OFFENSE CHARGED

The defendant would be willing to withdraw its objection if the request was limited to the
specific statutory offense charged against the plaintiff. Theoretically, such a limited request might
have some relevancy to the case, but the request, as currently written, is clearly over broad and

immaterial.

REQUEST #17 - CUSTODIAL ARRESTS BY MEMBERS OF THE DEPARTMENT FOR VIOLATION OF ANY
SECTION OF TITLE 31 OF THE GENERAL LAWS WiTHIN THE LAST 2 YEARS, INCLUDING THE
SPECIFIC STATUTORY OFFENSE CHARGED

Defendant incorporates its response to request number 16 above.
REQUEST #18 - MISDEMEANOR PROSECUTIONS FOR ANY VIOLATIONS OF ANY SEcTION OF TITLE 31
WITHIN THE LAST 2 YEARS, INCLUDING THE SPECIFIC STATUTORY OFFENSE CHARGED

Again, the defendant incorporates its response to request number 16 above.
REQUEST #19 - DOCUMENTS DESCRIBING JOB RESPONSIBILITIES OF ALL MEMBERS OF THE

DEPARTMENT

This is a classic fishing expedition. The defendant produced said documents as they relate to

defendants Matarese and Brancato, the two officers directly involved in the arrest of the plaintiff.
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REQUEST #20 - DOCUMENTS LISTING ALL DEPARTMENT PERSONNEL, INCLUDING SUPPORT
PERSONNEL WITH JOB TITLES AND RESPONSIBILITIES

This request is even more over broad than request number 19, and therefore is equally
objectionable, if not more. Indeed, your defendant questions the motive of the plaintiff for wanting

such information when it cannot bear any possible relevance to the issues to be decided in this case.

~ REQUEST #21 - DISCIPLINARY DOCUMENTS FOR DEFENDANTS MATARESE AND/OR BRANCATO
WITHIN THE LAST 10 YEARS

The defendant objected to this request based on the protections of the Rhode Island Law
Enforcement Officers’ Bill of Rights and the States Access to Public Records Act. R.IG.L.
§42-28.6-2(m) prohibits any public statements being made by a law enforcement agency prior to a
decision being made on a pending disciplinary action against a police officer and further prohibits any
public statements where the officer is found innocent. An exception exists if the officer requests a
public statement or otherwise makes a public statement.

Section 38-2-2 (4)(A)(T) of the APRA provides, in pertinent part the following:

For the purposes of this chapter, the following records shall not be
deemed public: All records which are identifiable to an
individual....employee, including, but not limited to, personnel,...and all
personal or medical information...or information in personnel files
maintained to hire, evaluate, promote, or discipline any employee of a
public body; provided, however, with respect to employees, the name,
gross salary range, total costs of paid fringe benefits, gross amount
received in overtime and other remuneration in addition to salary, job
title, job description, dates of employment and positions held with the
state or municipality, work location, business telephone number, city or
town of residence and date of termination shall be public.

Where the records relate fo a specifically identifiable individual, the provisions of this statute
have been consistently upheld. See Edward A. Sherman Publishing Company v. Carpender, 659 A.2d
1117 (R.1. 1995), see also Robinson v. Malinoff, 770 A.2d 873 (R.1. 2001); Providence Journal
Company v. Sundlun, 616 A.2d 1131 (R.1. 1992).

The Sherman Publishing case addressed the clear statement of purpose of the APRA, to wit

facilitating public access to governmental records which pertain to the policy-making functions of
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public bodies and/or are relevant to the public health, safety and welfare while also protecting from
disclosure, information about particular individuals maintained in the file of public bodies when
disclosure would constitute an unwarranted invasion of personal privacy, 659 A.2d at 1119. ‘What 1s
clear from this case law is the clear nature of the legislative intent behind the statute and the necessity
of following the strict, literal mandates thereof. Id. at 1119-H21.

This request is at odds with both the APRA and the LEBOR. Although, even with respect to
“gujlty findings,” to the extent that they exist, it is hard to image how the same could ever be
admissible into evidence given the strict evidentiary prohibition regarding evidence of “bad

character.”

REQUEST #22 - CELL PHONE AND PAGER RECORDS USED BY DEFENDANTS MATARESE AND
BRANCATO FOR THE MONTHS OF APRIL, MAY AND JUNE OF 2005

Again, this is a pure fishing expedition and an unduly invasive one at that.

REQUEST #23 - RECORDS OF ANY COMMUNICATIONS TO OR FROM DEFENDANTS MATARESE AND/OR
BRANCATO ON MAY 9 AND MAY 10, 2005

Defendant responded to this request, indicating that there were none. However, it should be
stated that the defendant interpreted this request as secking communications involving Matarese and
Brancato, i.e. by and between those two individuals for the dates in question. If something else was
intended, plaintiff ought to clarify the same so that the defendant can either further respond or object
if necessary.

Respectfully submitted,
DEFENDANT,
By his Attorney,

/s/ Michael J. Colucci

Michael J. Colucci, Esq. #3302
OLENN & PENZA, LLP

530 Greenwich Avenue

Warwick, RI 02886
PHONE: (401) 737-3700
FAX: (401) 737-5499
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CERTIFICATION

I certify that I sent a true copy of the within on 9/15/06 to:

John P. Gyorgy, Esq.
50 South Main Street
Providence, RI 02903

/s/ Michael J. Colucei
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UNITED STATES DISTRICT COURT

DISTRICT OF RHODE ISLAND
CHARLES MAUTI
V. : C.A. No. 06-61T
LAUREN MATARESE, et al.

MEMORANDUM AND ORDER

Before the Court for determination (28 U.S.C. § 636(b)(1}(A); LR Cv 72(a)) 1s Plaintiff’s
Motion to Compel Production of Documents. (Document No. i4). The Motion is directed at
Request Nos. 1-8 and 10-23 —a total of twenty-two disputed requests. A lengthy hearing was beld
on October 13, 2006. Plaintiff’s Motion is GRANTED in part and DENIED in part as specified
below.

Discussion

At the hearing, counsel for both sides attempted to support their respective positions, in part,
by giving this Court a preview of what they intend to file in the future. Plaintiff’s counsel
represented that he intends to move for leave to amend the Complaint to add claims under 42 U.5.C.
§ 1983 of First Amendment retaliation/conspiracy and a new Defendant — Hopkinton Police Chief
John Scuncio. Defendants’ counsel represented that he intends to seek permission to file a motion
for summary judgment challenging liability and asserting qualified immunity. He also represented
that he intends to move for a protective order restricting discovery due to the existence of qualified

immunity.
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While the Court appreciates the previews of coming attractions, it will decide Plaintiff’s
Motion based on what exists (the Complaint, Plaintiff”s Motion to Compel and supporting/opposing
Memoranda) and not on what may come in the future. After listening to the lengthy arguments of
counsel, reviewing their legal memoranda and performing independentresearch, this Court decides
Plaintiff’s Motion as follows:

Request No. 1. GRANTED. DEFENDANTS SHALL SUPPLEMENT THEIR PRIOR RESPONSE WITH
ANY ADDITIONAL RESPONSIVE DOCUMENTS WHICH ARE IN EXISTENCE OR CANBE “UNBLOCKED” AND
ELECTRONICALLY RETRIEVED.

Request No. 2. DENIED. THE REQUEST AS DRAFTED IS OVERBROAD.

Request Nos. 3 and 4. GRANTED, BUT ONLY AS TO DEFENDANTS MATARESE AND
BRANCATO AND AS TO THE SUBIECTS NOTED IN REQUEST 3(a)-(f).

Request No. 5. GRANTED.

Request No. 6. DENIED.

Request No. 7. GRANTED IN PART. DEFENDANTS SHALL RETRIEVE AND PRODUCE THE
RESULTS (LE., THE TERMINAL SCREEN DISPLAY) OF THE MAY 9 AND 10, 2005 RILETS CHECKS
REGARDING PLAINTIFF.

Request No. 8. DENIED BASED ON DEFENDANTS’ REPRESENTATION IN THEIR RESPONSE
THAT SUCH DOCUMENTS, IF ANY EXIST, ARE NOT WITHIN THEIR POSSESSION OR CONTROL.

Request No. 10. DENIED. THE TRAFFIC STOPS STATISTICS ACT(R.I.GEN.LAWs §31-21.1-
1, ET SEQ.) APPLIES TO “EACH TRAFFIC STOP” MADE BY ALAW ENFORCEMENT AGENCY REGARDLESS
OF THE REASON. SINCE THIS CASE FOCUSES ON AN ARREST MADE L_INDER R.I GeEN.LAaWS §31-10-1,

THE REQUEST 1S OVERBROAD.
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Request No. 11-13. GRANTED INPART. DEFENDANTS SHALL RETRIEVE SUCHDATA FROM
TS EXISTING COMPUTER DATA BASE WHICH, ACCORDING TO DEFENDANTS” COUNSEL, GOES BACK.
APPROXIMATELY FOUR (4) YEARS.

REQUEST NOS. 14 AND 15. DENIED. THE REQUEST FOR DOCUMENTS REGARDING “ALL
TRAFRIC STOPS, CITATIONS ISSUED AND ARRESTS MADE” BY DEFENDANTS MATARESE AND
BRANCATO IN THE PAST FIVE YEARS IS OVERBROAD.

Request Nos. 16-18. GRANTED IN PART. DEFENDANTS SHALL RESPOND ONLY AS TO
INCIDENTS INVOLVING CLAIMED VIOLATIONS OF R.I. GEN. LAWS § 31-10-1.

Request Nos. 19-20. DENIED. OVERBROAD.

Request No. 21. GRANTED ‘IN PART. PLAINTIFF HAS NOT MADE ANY SHOWING OF
RELEVANCE AS TO DEFENDANT BRANCATO AND THE MOTION IS DENIED AS TO HIM. AS TO
DEFENDANT MATARESE, DEFENDANTS CLAIM THAT THE REQUESTED PERSONNEL RECORDS ARE
“pROTECTED FROM PUBLICATION BY THE RHODE IsLAND LAW ENFORCEMENT BILL OF RIGHTS [R.L
GEN. LAWS § 38-2-2(m) AND RHODE ISLAND’S ACCESS TO PUBLIC RECORDS ACT [R.I. GEN. LAWS
§ 38-2-2(4)(1)(A)(1)].” HOWEVER, NEITHER THESE STATUTES NOR THE CASES CITED INDEFENDANTS’
MEMORANDUM STAND FOR THE PROPOSITION THAT SUCH RECORDS ARE IMMUNE FROM DISCOVERY
IN CIVIL LITIGATION.

Request No. 22. GRANTED IN PART. AT THE HEARING, PLAINTIFF’ S COUNSEL WITHDREW
THE REQUEST AS TO DEFENDANT BRANCATO. ASTO DEFENDANT MATARESE, DEFENDANTS SHALL
PRODUCE RECORDS OF THE EXISTENCE OF ANY CALLS OR PAGES BY AND BETWEEN DEFENDANT
MATARESE AND THE HOPKINTON POLICE DEPARTMENT OR CHIEF JOHN SCUNCIO. ALL OTHER

CALLS/PAGES MAY BE REDACTED FROM THE RECORDS.
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Request No. 23. GRANTED. DEFENDANTS SHALL SUPPLEMENT THEIR PRIOR RESPONSE
" WHICH WAS BASED ON THEIR INITIAL NARROW READING OF THE REQUEST.
Conclusion
As noted above, Plaintiff’s Motion to Compel (Document No. 14) is GRANTED in part and
DENIED in part. Defendants shall respond as required by this Order within twenty (20) days. LR

Cv 37(b).

/s/ Lincoin D. Almond
LINCOLN D. ALMOND
United States Magistrate Judge
October 16, 2006
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UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISL.AND

CHARLES MAUTI,
Plaintiff
v. CANO. 06-61T

LAUREN MATARESE;

FRANK BRANCATO; EDWARD MELLO,
in his capacity as Chief of Police

for the Town of Westerly; ETSUKO
MOTOKI ZUCZEK, in her capacity as
Finance Director for the Town of
Westerly; JOHN DOE 1 THROUGH
JOHN DOE 5; JANE DOE 1 THROUGH
JANE DOE 5

Defendants
PLAINTIFE’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS

Plaintiff Charles Mauti requests that the Court enter an Order under Rule 37 requiring
that requires defendant Edward Mello, in his capacity as Chief of Police for the Town of
Westerly, to produce the documents sought in Plaintiff’s First Request for Production of
Documents propounded on June 28, 2006.

This Motion is based on the attached Memorandum and the Exhibits filed therewith.

Charles Mauti

By his Attorneys,

/s/ John P. Gyorgy

John P. Gyorgy 3560
Jobn R. Harrington 7173
NOEL & GYORGY LLP

50 South Main Street
Providence R1 02903

(401) 272-7400

(401) 621-5688 (Fax)
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Rule 37(a)(2)(A) Certification

The undersigned certifies that he has in good faith attempted to confer with opposing
counsel concerning the matters contained herein so as to avoid the necessity of court
intervenfion, without success.

/s/ Jobn P. Gyvorgy

Certification

I hereby certify that on September 1, 2006, I sent a copy of the foregoing document to
the following counsel of record, first class postage prepaid:

Michael Collucct, Esq.
Olenn & Penza

530 Greenwich Avenue
Warwick RI 02886

/sf John P. Gyorgy
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UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

CHARLES MAUTI,

Plaintiff

v, CANo. 06-61T

LAUREN MATARESE;

FRANK BRANCATO; EDWARD MELLO,
in his capacity as Chief of Police

for the Town of Westerly; ETSUKO
MOTOK! ZUCZEK, in her capacity as
Finance Director for the Town of
Westerly; JOHN DOE 1 THROUGH
JOHN DOE 5; JANE DOE 1 THROUGH
JANE DOE 5

Defendants

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS

The Plaintiff propounded twenty three specific requests for documents. To eighteen
of the requests the Town interposed blanket obj ections and produced nothing. To two others
it claimed it had no responsive documents. In response to the three remaining requests, the
Town produced a merc ninety pages of documents. But even that overstates the quality of the
Town’s response, since those ninety pages consisted of the following:

e Twelve pages were copies of documents that the Plaintiff gave the defendants as part
of his initial disclosures back in June — fis copies of the arrest report and the
pleadings from the Rhode Island District Court prosecution. The Town produced

none of its own records of the arrest which is at the center of this case.

s A two page computer printout showing that someone at the Westerly Police
Department twice accessed the National Criminal Information Center (“NCIC”)
database looking for information about Mr. Mauti — once on the day of his arrest and

once the day before. This same document was produced months ago.
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e Thirteen pages comprised of two job descriptions, one for the department Captain
(the rank currently held by defendant Lauren Matarese), and one for Patrol Officers,
the rank currently held by defendant Brancato.

e Sixty-three of the ninety pages were transcripts or certificates for training programs
attended by defendants Matarese and Brancato; although specifically requested, none

of the training materials used in the courses were produced.
This Motion seeks an Order compelling responses to Request Nos. 1 through 8, and
10 through 23. As required by Local Rule 37(a), each Request and the corresponding

response is set forth below, followed by Plaintiff’s argument as to why production of the

documents should be ordered.

Request 1:

Documents relating to, describing or evidencing Mr. Mauti’s arrest on May 10, 2005.
Response: Produced are the following documents:

e Arrest Report No. 05-393-AR,;

e (itation/Violation Ticket No. 05-504-000531;

¢ District Court Summons for appearance on May 20, 2005;
e District Court Criminal Complaint No. 05-001882;

e Notice of court dates;

e Bail and recognizance conditions;

e Letter dated May 23, 2005, from Lise Gescheidt to Leo
Manfred; '

The few documents lisied above produced by the Town were not the Town’s records
of Mr. Mauti’s arrest. Instead the Town’s counsel copied the documents that Mr. Mauti gave

to the Town as part of his initial disclosures under Rule 26 in June. Each page of the
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documents produced by the Town bears the notation stamped on them by plaintiff’s counsel
prior to producing them to the defendants in this action, noting the state court’s expungement
Order in the criminal case filed by the Town against Mr. Mauti. See Exhibit A. It may be
stating the obvious to observe that the plaintiff is entitled to the Town s records in response to
a document request propounded to the Town, but given the response it appears necessary o
have that obvious a proposition enshrined in a Court Order if the plaintiff is to obtain even
the most basic discovery.

Although consisting of nothing but the documents obtained from Mr. Mauti, the
Town’s response also purports to be complete. The Town can not credibly suggest that there
are no other documents. For example, when he was arrested Mr. Mauti was taken to the
Westerly police station where he was photographed and fingerprinted. The photograph and
the fingerprint card, as well as any other physical or electronic record of his “booking” —
such as the tape from any closed-circuit camera in the booking area — should have been
produced, since they are within the definition of documents in Rule 34(a)." Two officers —
defendants Matarese and Brancato - were directly involved in Mr. Mauti’s arrest. Despite the
Town’s claim in response to Request 23, page 19 infra, that it has no records of any
communications to or from defendants Matarese or Brancato on the day of the arrest, it is
reasonable to assume that their communications with each other, with other officers, and/or
with the Department dispatcher at the time of Mr. Mauti’s arrest were recorded in some form.
Auny record of those calls is a responsive document that was not produced. If the dispatcher

made an entry in a physical log of a call from either of them, it should have been produced.

'Rule 34(a) expressly defines “documents” to include “writings, drawings, graphs, charts, photographs,
phonorecords, and other data compilations from which information can be obtained, translated, if necessary, by
the respondent through detection devices into reasonably usable form.” Fed. R. Civ. P. 34(a).
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We know that Mr. Mauti’s arrest was recorded in the police department computer
system, since defense counsel has said in writing that he has reviewed the past three years
worth of computerized arrest data. Exhibit B. We also know that the Town has had since
May an andiotape of the state district court proceeding that followed the arrest, since weeks
after scrving the response to these document requests defense counsel provided an unofficial®
and incomplete transcript of the proceeding in connection with a proposed summary
judgment motion. Although clearly within the scope of Request 1, neither the tape nor the
transcript was produced. That is precisely the kind of hide-and-seek nonsense that the
discovery rules are designed to prevent. The Plaintiff is entitled to the tape.

The above list is not exhaustive of the documents one would reasonably expect to
receive in response to the simple request that was made, and it is not the Plaintiff’s burden to
imagine every last type of record the Town might have. It was and remains the Town’s duty
to search its own records and to make certain that its response is complete. Given that it
produced only copies of documents obtained from. Mr. Mauti, its “response” was really no

response at all.

Request 2:

Documents relating to, describing or evidencing any regulations, policies, or
procedures followed by the Town of Westerly Police Department (hereafier
“Department”), including but not limited to any departmental or statewide policy or
procedure manuals, handbooks, any supplements or amendments thereto, and internal
memoranda.

Response:

Objection. Overbroad and not related and/or limited to the issues involved in
this complaint, or likely to lead to the discovery of admissible evidence.

2 State district court proceedings are not stenographically recorded.
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The Plaintiff’s claims under section 1983 are premised upon his illegal arrest by
defendant’s Matarese and Brancato. Municipal liability under section 1983 requires proof
that the individual defendants acted pursuant to an esiablished practice or policy governing
the conduct of individual officers that results in constitutional violation alleged. E.g., City of
Canton v. Harris, 489 U.S. 378, 388-389 (1989). The issues raised by Mr. Mauti’s claims in
this case implicate general issues such as arrest procedures, probable cause, traffic stops, the
Rhode Island motor vehicle code, access to and/or misuse of computerized criminal
information databases, and the substance and adequacy of training and supervision. The
applicable legal standard makes the regulations, policies, or procedures followed (or not
followed) by Westerly’s police officers not just relevant but central to those claims.

This request was made on the assumption that the Westerly Police Department has a
policies and procedures handbook, or a compilation in some form of the standard procedures
members of the department are expected/required to follow in given circumstances. The
assumption that such a manual exists is based on the excerpt already provided by the
defendants at the beginning of the case — a short description of the Westerly Police
Department’s arrest procedures that appears to have been removed from a three-ring binder.
Exhibit C. The Plaintiff is entitled to a complete copy of the policies and procedures manual

itself, not just the pieces of it that defense counsel picks and chooses.

Request 3:

Documents relating to, describing or evidencing any training or instruction of the
members of the Department during the past five years that included any of the
following subjects:

a. arrest procedure
b. arrest warrants
c. probable cause
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d. traffic stops
e. access to criminal information databases
f. preparation of reports.

Response:

Objection. Overbroad and not related and/or limited to the issues involved in
this complaint, or likely to lead to the discovery of admissible evidence.

Each of the listed subjects is directly relevant to the claims stated in the current
complaint. They are also relevant to possible additional claims against the current defendants
as well as others (named in the complaint as “Doe” defendants). A brief statement ofthe
factual setting of the claims makes this clear: Captain Matarese, the second-ranking officer in
the Westerly Police Department, stated in her arrest report that she pulled Mr. Mauti’s car
over because an unidentified construction worker pointed at it as she was driving by. That is
far from the “information upon which a reasonably prudent person would believe the suspect
had committed or was committing a crime"” that is the benchmark of probable cause. E.g.,
United States v. Young, 105 F.3d 1, 6 (1st Cir. 1997). Having been stopped illegally, Mr.
Mauti was then subjected to a full custodial warrantless arrest because he had not traded his
still-valid Arizona drivers license for a Rhode Island license within thirty days of becoming a
Rhode Island resident in violation of RLG.L. § 31-10-1 — a statutory violation that is not
even a criminal offense under Rhode Island law. From that description, it is clear that five of
the six subjects listed in this Request are relevant.

The request for documents relating to training in “access to criminal information
databases” was prompted by a document that the Town itself disclosed four months ago. Mr.
Mauti was arrested on May 10, 2005. Not surprisingly, at the time of his arrest either

Matarese or Brancato ran Mr. Mauti’s name through the criminal information databases
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made available to local departments in Rhode Island by the State Police “RILETS” system.”
What is surprising — absent some explanation yet to be offered — is that another inquiry about
Mr. Manti was made by someone at the Westerly police station on May 9% _ the day before
he was arrested. The printout showing these two inquiries is attached as Exhibit D.

Access to such computerized databases is closely monitored and controlled, and
limited to legitimate law-enforcement purposes. Misuse of the system isitself a crime. E£.g.,
18 U.S.C. § 1030(a)(2). Based on the Town’s own disclosures, the possible misuse of the
RILETS/NCIC database is unquestionably atr issue in this case. The policies, procedures
governing access use of the databases are relevant to the existing claims as well as additional
claims that may be brought based on what is leared about who accessed this information as
well as their stated purpose for doing so. It is clear that the department follows some policies
and procedures, since defendant Matarese has attended no fewer than three training seminars
on that specific subject, Exhibit E, and the department has a specific officer designated as the
“Terminal Agency Coordinator” presumably responsible for the department’s use of the

RILETS system. Id., page 1.

Request 4:

Documents relating to, describing or evidencing the training of Lauren Matarese and
Frank Brancato, whether conducted by the Department, the Municipal Police Training
Academy, or any other agency or individual, including but not limited to franscripts
of attendance, grades or other records of performance, courses of instruction,
descriptions of course work or materials, and certificates or diplomas.

Response:

3 The national database is often referred to as *“NCIC,” since it is maintained and monitored by the National
Crime Information Center, part of the Criminal Justice Information Services Division of the Federal Bureau of
Investigation. As with the BCI (Bureau of Criminal Identification) and DMV databases, access to the NCIC
database by municipal departments in Rhode Island is centralized through the Rhode Island Law Enforcement
Telecommunications System (RILETS) maintained by the State Police.
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Produced: Matarese - Beta Stamp #5s 1 - 54; Brancato - Beta Stamp #'s 55 - 65.

The sixty-five pages of documents produced by the Town m response to this Request
consist of certificates or transcripts of attendande, some of which contain the titles of courses
taken or training attended, but nothing else. The Town provided none of the training
materials used in connection with the courses or training sessions referenced in the
certificates or transcripts. Such materials are unquestionably relevant to plaintiff’s claims,
and unquestionably exist. Whether written, or video or audio tapes, their production is
necessary if the Plaintiff is to have a meaningful opportunity to depose the individual
defendants as to their own knowledge and training, as well as other department witnesses
regarding the adequacy of training and supervision generally. The Town did not object to

producing those materials; it simply failed to do so.

Request 5:

Documents relating to, describing or evidencing policies, procedures, or rules
followed by the Department with respect to access to and use of the databases
maintained by or made available through the Rhode Island Law Enforcement
Telecommunications System (RILETS), the National Criminal Information Center
(NCIC), the Rhode Island Registry of Motor Vehicles, or the Rhode Island Bureau of
Criminal Identification (BCI), or which describe, interpret, or decipher the coded
inputs and outputs of any of these databases.

Response:
Objection, overbroad as to databases not alleged or shown to have been used
in connection with the plaintiff. As to the RILETS database, objection, as the

same is immaterial and not calculated to lead to the discovery of admissible
evidence, see State v. Bjerke, 697 A.2d 1069 (R.L. 1997).

It is Tudicrous to suggest that the Plaintiff is required to make a showing as to which
databases were accessed by Department employees, when that information is solely within

the defendants’ control. The objection is also based on what Plaintiff believes to be a false
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premise, since it is the plaintiff’s understanding that when such an inquiry is made through
RILETS, it is standard procedure that all of the available databases are queried at the same
time. The specific objection as to the “RILETS database” is nonsensical since RILETS is
simply the conduit through which local agencies access the other databases referred to.

Documents already produced by the Town show that someone used the Westerly
Police Department computers to access these databases through the RILETS system. It has
also produced, among the fifty-odd pages of training certificates produced in response to
Request 4 for defendant Matarese, no fewer than three that relate specifically to training in
the policies and procedures governing the use of the databases available through the
NCIC/RILETS system. Exhibit E. Under these circumstances, the defendant has no basis for
refusing to produce the responsive material.

Finally, this is the first of many objections in which the Town excuses its failure to -
provide the requested discovery by citing State v. Bjerke, 697 A.2d 1069 (R.1 1997). Bjerke
dealt with the issuc of probable cause to conduct a traffic stop. Nowhere in the response does
defense counsel explain how or why the decision excuses compliance with the discovery
rules, and none is apparent from a reading of the decision. Although included in a number of

the following objections, Plaintiff does not see a point in repeating this part of the argument.

Request 6:

Documents relating to, describing or evidencing any audits of the Department’s
access to and use of the databases maintained by or made available through RILETS,
the NCIC, the Rhode Island Registry of Motor Vehicles, or the Rhode Island BCI for
the past five (5) years, whether conducted by the Department or another agency,
including audit procedures and/or audit results.

Response:
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Objection, overbroad as to databases not alleged or shown to have been used
in connection with the plaintiff. As to the RILETS database, objection, as the
same is immaterial and not calculated to lead to the discovery of admissible
evidence, see State v. Bjerke, 697 A.2d 1069 (R.L 1997).

One of the means by which the limitations on access to the NCIC database are
monitored and enforced is through periodic audits of the use made of the system by local
departments. Such audits would disclose whether the apparently improprer mnquiry made
concerning Mr. Mauti the day before his arrest was an isolated incident or part of a pattern of
misuse by the Westerly Police Department. The Plaintiff is entitled to discovery that would
show whether or not there is such a pattern of misuse that involves any of the restricted-

access databases. If the Department itself conducts such audits or is provided with the results

of audits conducted by others (i.e., the Rhode Island State Police), they should be produced.

Request 7:
Documents relating to, describing or evidencing any inquiries made by any member
of the Department or other Town employee regarding Charles Mauti using the
databases maintained by or made available through RILETS, the NCIC, the Rhode
Island Registry of Motor Vehicles, or the Rhode Island BCIL.

Response:

See RILETS checks previously produced by defense counsel on or about May
19, 2006, and reproduced here.

Plaintiff requested all “documents” as defined by Rule 34(a), a term which includes
recordings. The Plaintiff assumes that all communications among and between Westerly
police officers and dispatchers or other employces of the Town of Westerly Police
Department are recorded in some form. The Town has failed to provide a copy of any
recordings of communications requesting that inquiry be made to any of the referenced

databases. If such documents exist, they should be produced. If not, the Town should say so.

10
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Request 8:

Documents relating to, describing or evidencing computer terminal identifiers, user
identification codes, or other information that allows for identification of the persons
who performed any such inquiries through RILETS, the NCIC, the Rhode Island
Registry of Motor Vehicles, or the Rhode Island BCI and the equipment that they
used.

Response:

Such documents, to the extent they exist, are not within the possession oT
control of the Westerly Police Department.

The two page printout that plaintiff has obtained contains coded information which
presumably can be interpreted by employeces of the Town of Westerly Police Department.
Plaintiff specifically requested and is clearly entitled to any documents, including any
available through the computer program by which the databases are accessed, which describe

how to interpret the information contained in that document.

Requests 10 through 18
Requests 10 through 18 seek documents that will provide evidence of the policies and
practices of the Westerly Police Department regarding the treatment of traffic offenses
generally, and regarding violations of R.LG.L. § 31-10-1 (the only charge against Mr.
Mauti) specifically. In response to each of these requests the Town produced nothing, basing
its refusal on the same blanket objection to each. Because the substance of these requests was
similar, and the responses were identical® Plaintiff’s argument regarding this group of

requests follows the response to Request 18, page 14 infra.

Request 10:

Documents prepared by the Department and submitted to the Attorney General pursuant

*The only exception was the omission of the citation of Stafe v. Berke from the Response to Request 10

11
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to the “Traffic Stops Statistics Act,” RLG.L. § 31-21.1-1.

Response:

Objection, overbroad and not calculated to lead to the discovery of admissible
evidence.

Request 11:

Documents relating to, describing or evidencing any arrests by members of the
Department for the violation of R1.G.L. § 31-10- 1(a) during the past five years.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery
of admissible evidence, see State v. Bjerke, infra.

Request 12:

Documents relating to, describing or evidencing any citations issued by members of the
Department for the violation of R1.G.L. § 31-10-1(a) during the past five years.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery
of admissible evidence, sce Siate v. Bjerke, infra.

Request 13:

Documents relating to, describing or evidencing any misdemeanor prosecutions by the
Town of Westerly based upon violation of R.LG.L. § 31-10-1(a) during the past five

years.
Response:
Objection, overbroad, immaterial, and not calculated to lead to the discovery
of admissible evidence, see State v. Bjerke, infra.
Request 14:

12
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Documents relating to, describing or evidencing all traffic stops, citations issued, and
arrests made by defendant Matarese during the past five years.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery
of admissible evidence, see State v. Bjerke, infra.

Request 15:

Documents relating to, describing or evidencing all traffic stops, citations issued, and
arrests made by defendant Brancato during the past five years.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery of
admissible evidence, see State v. Bjerke, infra.

Request 16:

Documents relating to, describing or evidencing any traffic citations issued by members
of the Department within the last two years, including the specific statutory offense
charged.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery of
admissible evidence, see State v. Bjerke, infra.

Request 17:

Documents relating to, describing or evidencing any custodial arrests by members of the
Department for violation of any section of Title 31 of the Rhode Island General Laws within
the last two years, including the specific statutory offense charged.

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery of
admissible evidence, see State v. Bjerke, infra.

Request 18:

Documents relating to, describing or evidencing any misdemeanor prosecutions by the
Town of Westerly based upon violation of any section of Title 31 of the Rhode Isiand
General Laws within the last two years, including the specific statutory offense charged.

13



Case 1:06-cv-00061-T-LDA  Document 51-6  Filed 01/19/2007 Page 35 of 41
Case 1:06-cv-00081-T-LDA Document 14  Filed 09/01/2006  Page 16 of 22

Response:

Objection, overbroad, immaterial, and not calculated to lead to the discovery of

admissible evidence, see State v. Bjerke, infra.

The Plaintiff’s claims under section 1983 are premised upon his illegal arrest by
defendant’s Matarese and Brancato. Municipal liability under section 1983 requires proof
that the individual defendants acted pursuant to an established practice or policy governing
the conduct of individual officers that results in the violation of constitutional rights alleged.
E.g., City of Canton v. Harris, 489 U.S. 378, 388-389 (1989). Unless the defendants are
willing to stipulate that it is the policy and practice of the Town of Westerly to subject
drivers who commit offenses classified as “civil violations” under Rhode Island law to full
custodial arrest, the Town must produce the documents responsive to Requests 10 - 13.

Conversely, if it is the policy of the Department and the practice of Westérly’s police
officers to instead issue citations for violations of R 1.G.L. § 31-10-1, the Town might have a
defense to liability for the section 1983 claims, but the Plaintiff would be entitled to pursue
the issue of why defendants Matarese and Brancato departed from such a policy or practice
in arresting Mr. Mauti, and whether either or both of them did so routinely. Requests 14 and
15 were directed to the practices of these two individual defendants.

The claim that the discovery sought is “immatetial” rings especially hollow given that
defense counsel as part of the initial disclosures in the case thought it helpful to relay by
Jetter his conclusions — predictably favorable to the Town — based upon his review of the

computerized information maintained by the Westerly Police Department:

14
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2. Prior Custodial Arrests for a Similar Charge

This cne was a little more difficuit to obmin information on because at
some point, it would require someone (o go through vohiminous docnotments to retrieve
acrual reports, efc. However, looking a: computer dara for the prior three years, it
appears that there have been at least six custodial arrests for persons operating withont
a license. What I do not know, without having the actal reports, is whether any of
those persons had a similar fact pattern i Mr. Mauii, Le. fiving in Rhode Island for
some period of time after having been previously issued 2 license from anciher state.

Exhibit B, page 1. The Plaintiff is entitled to review the same computerized arrest data that
defense counsel has. He is also entitled to review the hard copies of the arrest reports —
voluminous or not — in order to ascertain any specific information that, as defense counsel
noted, may be missing from the computerized database. Defense counsel’s letter confirmed
that the information concerning arrests is readily available for at least the last three years.
That information must be produced.
Request 19:

Documents rclating to, describing or evidencing the job responsibilities of the

members of the Department, including but not limited to those specifically applicable
to defendants Matarese and Brancato.

Response:

Objection, as the same relates to officers other than Matarese and Brancato.
As to Matarese and Brancato, job descriptions of captain and patrolman are
- produced.

This objection, and the limited response, ignores the fact that the Police Chiefis a
defendant. It also ignores the fact that the department includes, among other designations, a
Training Officer, shift supervisors, a Terminal Agency Coordinator (responsible for the
NCIC/RILETS system), and doubtless other specific positions. The claims include negligent

training and supervision. Simply put, the Plaintiff is entitled to understand how the

department works (or doesn’t), and that requires understanding who is responsible for what.
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There is no basis for counsel’s attempt to limit this inquiry to the officers sued individually;

This is a public police department, not a secret society.

Request 20:

Documents listing all Department personnel, including support personnel, with job
titles and responsibilities.

Response:

Objection, overbroad, unduly burdensome, and violative of Rhode Island's
Access to Public Records Act.

If there is no list of Police Department personnel, such as — for example — an internal
phone directory, the Town could have said so. If there is one, the plaintiff fails to see the
“undue burden” in providing a copy.

The assertion that the Rhode Island Access to Public Records Act (“APRA”) justifies
the refusal to comply with the Request for Production is incorrect. The APRA does not limit
the scope of discovery under Rhode Island’s Rules of Civil Procedure, much less the rights of
litigants in federal court Indeed, the state rules governing the scope of discovery limit the
APRA’s scope, not — as defense counsel would have it — the other way around. The APRA
expressly incorporates the scope of discovery available under the state rules of civil
procedure to define an exemption from disclosure for documents that "would not be available
by law or rule of court to an opposing party in litigation." RIG.L. § 38-2-2(4)E). This
provision prevents a litigant from obtaining through an APRA request documents that are
non-discoverable, such as work product. E.g. Hydron Lab. v. Department of Attorney Gen.,
492 A.2d 135, 139 (R.L. 1985)(“ exemption 5 of APRA was enacted to limit production

under APRA to the scope of production allowed in pending litigation”). Conversely, if they
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are available in discovery, they are also available under APRA unless a different exemption

applies.

Request 21:
Documents relating to, describing or evidencing any suspension, investigation,
reprimand, or other discipline of either defendant Matarese or defendant Brancato by

the Department during the last ten years, including but not limited to Matarese’s
suspension and/or administrative leave from the Department in or about November

2005.

Response:

Objection, such records, to the extent they exist, are protected from
publication by the Rhode Island Law Enforcement Officers Bill of Rights and
Rhode Island's Access to Public Records Act.

This objection suffers from the same misplaced reliance on an inapplicable state
statute as did the response to Request 20. To justify its blanket refusal to produce any
documents regarding prior disciplinary actions against the two arresting officers, the Town is
apparently’ relying on the limits Rhode Island law places on its ability to issue public
statements regarding pending disciplinary proceedings against police officers, limits spelled
out in the Law Enforcement Officers Bill of Rights. R 1.G.L. § 42-28.6-2(m) (“LEOBOR”}).

LEOBOR provides no basis for the blanket refusal to produce documents for at least
four reasons. First, Plaintiff is not asking the Police Chief or anyone ¢lse to make a public
statement; he is requesting documents. Second, to the knowledge of undersigned counsel,
there are no pending disciplinary proceedings. Third, the restriction on public statements by

the Town does not apply if the officer in question has made a public statement. Fourth, but

> We say “apparently” since, as with the Town’s attempt to use the Access to Public Records Act to avoid its
discovery obligations, defense counsel did not specify the section of the Law Enforcement Officers Bill of
Rights upon which the refusal to produce any documents was based.
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by no means least, as with the APRA discussed above, LEOBOR contains no provision that
restricts the scope of discovery available to litigants under the rules of civil procedure.
Request 22:

Telephone records for the department-issued cell phones and pagers used by
defendants Matarese and Brancato for the months of April, May, and June 2005.

Response:

Objection, overbroad, unduly burdensome, and not limited to matters remotely
related to this action.

Especially in light of the discovery that someone accessed the RILETS/NCIC
database to run a background check on Mr. Mauti the day before his custodial arrest for a
minor traffic offense, the plaintiff believes that the actions of the defendants may have been
influenced, in part, by others. Plaintiff requests these Town phone records as a means of
determining who defendants Brancato and Matarese had contact with in the period prior and

subsequent to Mr. Mauti’s arrest.

Request 23:

Records of any communications fo or from defendants Matarese and/or Brancato on
May 9" and May 10%, 2005.

Response:
None.

See argument regarding Request No. 1, at page 3 supra.

Request for Hearing

Plaintiff requests a hearing on this Motion.

Charles Mauti
By his Attorneys,
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/s/ John P. Gyorgy

John P. Gyorgy 3560
John R. Harrington 7173
NOEL & GYORGY LLP

50 South Main Street
Providence RI (2903

(401) 272-7400

(401) 621-5688 (Fax)

Rule 37(a)(2)(A) Certification
The undersigned certifies that he has in good faith attempted to confer with opposing

counsel concerning the matters contained herein so as to avoid the necessity of court

intervention, without success.
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Certification

I hereby certify that on September 1, 2006, I sent a copy of the foregoing document to
the following counsel of record, first class postage prepaid:

Michael Collucct, Esq.
Olenn & Penza

330 Greenwich Avenue
Warwick RI 02886

/s/ John P. Gvorgy
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