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*Capital Case

UNITED STATES SUPREME COURT CASES
Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).
Reversing the Ninth Circuit’s and holding, under AEDPA review, that the decision of the
California Court of Appeal, that defendant was not deprived of effective assistance of
counsel when his attorney recommended withdrawing his insanity defense, was not
contrary to or an unreasonable application of clearly established federal law, and defense
counsel was not ineffective. Defendant was charged with murder and plead not guilty
and not guilty by reason of insanity. Under California law, this required a bifurcated trial,
first on guilt or innocence (with the burden of proof on the state) and then on insanity
(with the burden of proof on the defendant.) Although the defendant confessed, the
defense first sought conviction only on the lesser included offense of second-degree
murder based on the defendant’s inability to premeditate or deliberate. Counsel presented
medical testimony in the guilt-or-innocence phase, but the jury rejected this evidence and
convicted of first-degree murder. Counsel had intended to present the same medical
testimony in the insanity phase, along with testimony of the defendant’s parents, but the
parents refused to testify. On the advice of counsel, who believed it was unlikely the
defense would prevail, the defendant withdrew the insanity plea. Following confusion
from the Ninth Circuit’s remand, the Magistrate Judge and District Court granted relief
and the Ninth Circuit affirmed even though it appeared that the District Court had
“evaluated counsel's strategy under a ‘nothing to lose’ standard,” meaning counsel had no
true tactical reason for withdrawing the plea because there was “nothing to lose” in
pursuing insanity. Even following the Supreme Court’s remand for consideration in light
of Carey v. Musladin, 549 U.S. 70 (2006), the Ninth Circuit granted “because defense
counsel's failure to pursue the insanity defense constituted deficient performance as it
‘secured ... [n]o actual tactical advantage.’” The Supreme Court reversed.
The question “is not whether a federal court believes the state
court's determination” under the Strickland standard “was incorrect
but whether that determination was unreasonable-a substantially
higher threshold.” Schriro [v. Landrigan, 127 S. Ct. 1933 (2007)].
And, because the Strickland standard is a general standard, a state
court has even more latitude to reasonably determine that a
defendant has not satisfied that standard. See Yarborough v.
Alvarado, 541 U.S. 652, 664, 124 S.Ct. 2140, 158 L.Ed.2d 938
(2004) (“[E]valuating whether a rule application was unreasonable
requires considering the rule's specificity. The more general the
rule, the more leeway courts have in reaching outcomes in
case-by-case determinations”).
Id. at 1420.
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We conclude that the state court's decision to deny Mirzayance's
ineffective-assistance-of-counsel claim did not violate clearly
established federal law. The Court of Appeals reached a contrary
result based, in large measure, on its application of an improper
standard of review-it blamed counsel for abandoning the NGI
claim because there was nothing to lose by pursuing it. But this
Court has held on numerous occasions that it is not “ ‘an
unreasonable application of clearly established Federal law’ ” for a
state court to decline to apply a specific legal rule that has not been
squarely established by this Court. This Court has never
established anything akin to the Court of Appeals' “nothing to lose”
standard for evaluating Strickland claims.
Id. at 1419 (citations omitted). The Court also rejected the Court’s “nothing to lose”
reasoning: “Finding that counsel is deficient by abandoning a defense where there is
nothing to gain from that abandonment is equivalent to finding that counsel is deficient
by declining to pursue a strategy where there is nothing to lose from pursuit of that
strategy.” Id. at 1419 n.3.
Under the doubly deferential judicial review that applies to a
Strickland claim evaluated under the § 2254(d)(1) standard, see
Yarborough v. Gentry, 540 U.S. 1, 5-6 (2003) (per curiam),
Mirzayance's ineffective-assistance claim fails. It was not
unreasonable for the state court to conclude that his defense
counsel's performance was not deficient when he counseled
Mirzayance to abandon a claim that stood almost no chance of
success.
Id. at 1420. Moreover, “Even if Mirzayance's ineffective-assistance-of-counsel claim
were eligible for de novo review, it would still fail” under Strickland. Counsel’s conduct
was not deficient because his counsel merely recommended the withdrawal of what he
reasonably believed was a claim doomed to fail.” Id. Counsel reasoned that “t]he jury
had already rejected medical testimony about Mirzayance's mental state in the guilt phase,
during which the State carried its burden of proving guilt beyond a reasonable doubt”
and, thus, the defense could not meet its burden in the insanity phase because “there was
almost no chance that the same jury would have reached a different result when
considering similar evidence.” Id. at 1421. Counsel also believed the experts could be
impeached for other reasons.
We are aware of no “prevailing professional norms” that prevent
counsel from recommending that a plea be withdrawn when it is
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almost certain to lose. And in this case, counsel did not give up
“the only defense available.” Counsel put on a defense to
first-degree murder during the guilt phase. Counsel also defended
his client at the sentencing phase [where he received the lowest
possible sentence for his first-degree murder conviction]. The law
does not require counsel to raise every available nonfrivolous
defense. Counsel also is not required to have a tactical
reason-above and beyond a reasonable appraisal of a claim's dismal
prospects for success-for recommending that a weak claim be
dropped altogether.
Id. at 1421-22 (citations omitted). While the Court of Appeals faulted counsel for not
persuading the reluctant parents to testify, the Magistrate Judge and District Court had
found more than reluctance. They found refusal.
[C]ourts of appeals may not set aside a district court's factual
findings unless those findings are clearly erroneous. Fed. Rule
Civ. Proc. 52(a); Anderson v. Bessemer City, 470 U.S. 564,
573-574, 105 S.Ct. 1504, 84 L.Ed.2d 518 (1985). Here, the Court
of Appeals failed even to mention the clearly-erroneous standard,
let alone apply it, before effectively overturning the lower court's
factual findings related to counsel's behavior.
Id. at 1421. “Competence does not require an attorney to browbeat a reluctant witness
into testifying, especially when the facts suggest that no amount of persuasion would have
succeeded.” Id. There was also no prejudice. “It was highly improbable that a jury,
which had just rejected testimony about Mirzayance's mental condition when the State
bore the burden of proof, would have reached a different result when Mirzayance
presented similar evidence at the NGI phase.”
Wright v. Van Patten, ___ U.S. ___, 128 S. Ct. 743 (2008) (Per Curiam). The Court
vacated the Seventh Circuit’s holding that the defendant had been denied the assistance of
counsel under Cronic during his plea hearing for reckless homicide because his lawyer
was not physically present “but was linked to the courtroom by speaker phone.” Because
the Court’s precedents have not addressed this question, it could not be said that the state
court’s had unreasonably applied clearly established Federal law under AEDPA in
applying Strickland rather than Cronic as the Seventh Circuit did.
*Schriro v. Landrigan, 127 S. Ct. 1933 (2007). The Court reversed the Ninth Circuit’s
grant of an evidentiary hearing on the question of whether counsel was ineffective for
failing to adequately investigate and present mitigation despite the defendant’s instruction
to counsel not to offer any mitigating evidence. In sentencing, counsel attempted to
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present the testimony of the defendant’s ex-wife and birth mother, but, at the defendant’s
request, both refused to testify. The defendant also informed the court that he did not
want to present any mitigating evidence. Counsel proffered that the witnesses would have
testified that the defendant’s birth mother used drugs and alcohol (including while she
was pregnant with the defendant), that the defendant had abused drugs and alcohol, and
that he had been a good father. When counsel tried to proffer additional mitigating
evidence, the defendant “would have none of it” and contradicted counsel. The defendant
also informed the court that “if you to give me the death penalty, just bring it right on. I’m
ready for it.” In reversing the Ninth Circuit, the Court held that, if the defendant
“instructed his counsel not to offer any mitigating evidence” then “counsel's failure to
investigate further could not have been prejudicial under Strickland.” Id. at 1941. The
Court also rejected the Ninth Circuit’s finding that, “due to counsel's failure to
investigate, [the defendant] could not have known about the mitigating evidence he now
wants to explore.” This finding was rejected because the proffered evidence “overlaps”
with the evidence relied on in the habeas proceedings and because it was plain from the
transcript “that Landrigan would have undermined the presentation of any mitigating
evidence that his attorney might have uncovered.” Id.
In short, at the time of the Arizona postconviction court's decision,
it was not objectively unreasonable for that court to conclude that a
defendant who refused to allow the presentation of any mitigating
evidence could not establish Strickland prejudice based on his
counsel's failure to investigate further possible mitigating evidence.
Id. at 1942. The Court also rejected the Ninth Circuit’s finding that the decision not a
present mitigation was informed and knowing. “We have never imposed an ‘informed
and knowing’ requirement upon a defendant's decision not to introduce evidence. Even
assuming, however, that an ‘informed and knowing’ requirement exists in this case,
Landrigan cannot benefit from it. . . .” Id. (citation omitted). First, this issue was not
raised in state court. Second, counsel informed the trial court that he had carefully
explained the importance of mitigation to the defendant and it is “doubtful that Landrigan
would have sat idly by” if this were not true. Finally, Landrigan’s final statement to the
court to “bring it right on” clearly indicates the defendant understood the consequences of
not presenting mitigation. Finally, the Court rejected the Ninth Circuit’s finding of a
“colorable” showing of prejudice because most of the evidence available could have been
presented through the defendant’s birth mother and ex-wife and was proffered to the
sentencing court anyway. Thus, “[t]he District Court could reasonably conclude that any
additional evidence would have made no difference in the sentencing.” Id. at 1943. The
“mitigation evidence was weak,” the defendant had an “exceedingly violent past”
(“before he was 30 years of age, Landrigan had murdered one man, repeatedly stabbed
another one, escaped from prison, and within two months murdered still another man”),
the defendant showed no remorse, and the defendant was “belligerent” and “flaunted his
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menacing behavior.” In sum, “[o]n this record, assuring the court that genetics made him
the way he is could not have been very helpful.”
*Rompilla v. Beard, 545 U.S. 374 (2005). Counsel ineffective in capital sentencing for
failing “to make reasonable efforts to obtain and review material that counsel [knew] the
prosecution [would] probably rely on as evidence of aggravation at the sentencing phase
of the trial,” id. at 377, which would have led to significant mitigation. Counsel
interviewed the defendant, who provided minimal assistance in mitigation and “was
actively obstructive by sending counsel off on false leads,” id. at 381, and a few of the
defendant’s family members, and reviewed the reports of court-appointed examiners, who
assessed only competence and capacity at the time of the offenses. Finding nothing
“particularly helpful” in these sources, id., counsel did not conduct additional
investigation for information “that might have cast light on [the defendant’s] mental
condition,” id. at 382. Counsel also did not obtain the file of a prior conviction for rape
and assault, even though counsel knew the state intended to rely on the aggravating
circumstance of a significant history of felony convictions indicating the use or threat of
violence and knew that the state specifically intended to read the testimony of the prior
rape victim into evidence in sentencing. In mitigation, the defense presented brief
testimony from the defendant’s family members, who “argued in effect for residual doubt,
and beseeched the jury for mercy.” Id. at 378. In addressing the ineffective assistance
claim, the Court noted that, in a capital sentencing, “defense counsel’s job is to counter
the State’s evidence of aggravated culpability with evidence in mitigation.” Id. at 380-81.
While “reasonably diligent counsel may draw a line when they have good reason to think
further investigation would be a waste,” id. at 383, counsel’s conduct in this case was
“deficient in failing to examine the court file,” id., on the prior conviction because
counsel knew the state intended to rely on it and “the prior conviction file was a public
document, readily available for the asking at the very courthouse where [the defendant]
was to be tried,” id. at 384. While counsel opposed admission of the evidence, this was
insufficient because “[c]ounsel’s obligation to rebut aggravating evidence extended
beyond arguing it ought to be kept out.” Id. at 386 n.5. Here, despite knowing of the
state’s intent to rely on the evidence, counsel did not look at any part of the file, until the
day before the sentencing phase began and then looked only at the transcript of the
victim’s testimony. The obligation to review the remainder of the file
was particularly pressing here owing to the similarity of the violent
prior offense to the crime charged and [the defendant’s] sentencing
strategy stressing residual doubt. Without making efforts to learn
the details and rebut the relevance of the earlier crime, a
convincing argument for residual doubt was certainly beyond any
hope.
Id. at 386. In reaching this conclusion, the Court emphasized “[t]he ease with which
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counsel could examine the entire file. . . . Suffice it to say that when the State has
warehouses of records available in a particular case, review of counsel’s performance will
call for greater subtlety.” Id. at 386 n.5. The Court also noted that “[t]he notion that
defense counsel must obtain information that the State has and will use against the
defendant is not simply a matter of common sense.” Id. at 387. It is described “in terms
no one could misunderstand” in the ABA Standards for Criminal Justice “in circulation,”
id., at the time of trial and the ABA Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases promulgated in 1989, “shortly after” this trial, and made
“even more explicit” in the 2003 revisions. Id. at 387 n.7. “[I]n any case, [we] cannot
think of any situation in which defense counsel should not make some effort to learn the
information in the possession of the prosecution and law enforcement authorities.” Id. at
387 n.6. The state court’s application of Strickland was objectively unreasonable because
the court reasoned that “defense counsel’s efforts to find mitigating evidence by other
means excused them from looking at the prior conviction file.” Id. at 388. The Court
rejected this reasoning because “[n]o reasonable lawyer would forgo examination of the
file thinking he could do as well by asking the defendant or family relations whether they
recalled anything helpful or damaging in the prior victim’s testimony.” Id. at 389.
Counsel is not required to look
for a needle in a haystack, when a lawyer truly has reason to doubt
there is any needle there. But looking at a file the prosecution says
it will use is a sure bet: whatever may be in that file is going to tell
the defense counsel something about what the prosecution can
produce.
Id. The Court cautioned, however, that, although counsel’s conduct was unreasonable in
the circumstances of this case, a different result might be obtained in other
situations“where a defense lawyer is not charged with knowledge that the prosecutor
intends to use a prior conviction in this way.” Id. at 390. Because the state court never
reached question of prejudice, the Court examined this issue “de novo.” Id. Prejudice was
uncontested by the Commonwealth and the Court found prejudice. If counsel had looked
in the file, counsel would have discovered “mitigation leads that no other source had
opened up,” id., including information that the defendant grew up in a “slum
environment” and had numerous prior incarcerations for offenses “often of assaultive
nature and commonly related to over-indulgence in alcoholic beverages,” id. at 391. The
file also contained information “pointing to schizophrenia and other disorders, and test
scores showing a third grade level of cognition after nine years of schooling.” Id. “The
jury never heard even of this and neither did the mental health experts who examined [the
defendant] before trial.” Id. at 392. If the experts had reviewed these records, they (like
“their post-conviction counterparts”) would have “found plenty of ‘red flags’ pointing up
to a need to test further.” Id. This testing would have established that (1) the defendant
“suffers from organic brain damage, an extreme mental disturbance significantly
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impairing several of his cognitive functions”; (2) the impairments probably resulted from
“fetal alcohol syndrome” and, thus, existed since childhood.; and (3) the defendant’s
capacity to appreciate the criminality of his conduct or to conform his conduct to the law
was substantially impaired at the time of the offenses. Id. “These finds in turn would
probably have prompted a look at school and juvenile records, all of them easy to get,”
which showed that (1) the defendant’s mother was often missing from the home for a
week or more at a time when the defendant was 16; (2) the defendant’s mother was
frequently drunk and “the children have always been poorly kept and on the filthy side
which was also the condition of the home at all times”); and (3) the defendant’s “IQ was
in the mentally retarded range.” Id. at 393. “This evidence adds up to a mitigation case
that bears no relation to the few naked pleas for mercy actually put before the jury” and
“‘might well have influenced the jury’s apprisal’ of . . . culpability.” Id. (quoting Wiggins
v. Smith, 539 U.S. 510, 538 (2003) and Williams v. Taylor, 529 U.S. 362, 398 (2000)).
*Florida v. Nixon, 543 U.S. 175 (2004). Trial counsel’s “failure to obtain the defendant’s
express consent to a strategy of conceding guilt in a capital trial” is not automatically
deficient performance and must be evaluated under the Strickland test rather than under
the Cronic test. The Court recognized that some decisions concerning “basic trial rights”
must be made by the defendant and require that “an attorney must both consult with the
defendant and obtain consent to the recommended course of action.” These basic trial
rights include the determination of “whether to plead guilty, waive a jury, testify in his or
her own behalf, or take an appeal.” Id. (quoting Jones v. Barnes, 463 U.S. 745, 751
(1983)). For other matters, “[a]n attorney undoubtedly has a duty to consult with the
client regarding ‘important decisions,’ including questions of overarching defense
strategy,” id. (citing Strickland, 466 U.S. at 688), but this “obligation . . . does not require
counsel to obtain the defendant’s consent to ‘every tactical decision,’” id. (citing Taylor
v. Illinois, 484 U.S. 400, 417-418 (1988) (an attorney has authority to manage most
aspects of the defense without obtaining his client’s approval)). With respect to capital
cases, the court recognized that
the gravity of the potential sentence in a capital trial and the
proceeding’s two-phase structure vitally affect counsel’s strategic
calculus. Attorneys representing capital defendants face daunting
challenges in developing trial strategies, not least because the
defendant’s guilt is often clear. Prosecutors are more likely to seek
the death penalty, and to refuse to accept a plea to a life sentence,
when the evidence is overwhelming and the crime heinous. In such
cases, “avoiding execution [may be] the best and only realistic
result possible.” ABA Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases § 10.9.1,
Commentary (rev. ed.2003), reprinted in 31 Hofstra L.Rev. 913,
1040 (2003).
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Id. In circumstances where guilt is clear, counsel must “strive at the guilt phase to avoid a
counterproductive course,” id., such as presenting logically inconsistent strategies in the
trial and sentencing. Id. (citing, inter alia, Lyon, Defending the Death Penalty Case:
What Makes Death Different?, 42 Mercer L.Rev. 695, 708 (1991) (“It is not good to put
on a ‘he didn’t do it’ defense and a ‘he is sorry he did it’ mitigation. This just does not
work. The jury will give the death penalty to the client and, in essence, the attorney.”)).
Thus, “[c]ounsel . . . may reasonably decide to focus on the trial’s penalty phase,” id., and
“counsel cannot be deemed ineffective for attempting to impress the jury with his candor
and his unwillingness to engage in ‘a useless charade.’”
To summarize, in a capital case, counsel must consider in
conjunction both the guilt and penalty phases in determining how
best to proceed. When counsel informs the defendant of the
strategy counsel believes to be in the defendant’s best interest and
the defendant is unresponsive, counsel’s strategic choice is not
impeded by any blanket rule demanding the defendant’s explicit
consent. Instead, if counsel’s strategy, given the evidence bearing
on the defendant’s guilt, satisfies the Strickland standard, that is
the end of the matter; no tenable claim of ineffective assistance
would remain.
Id.
Holland v. Jackson, 542 U.S. 649 (2004). The Sixth Circuit Court of Appeals erred in
finding that the state court decision denying relief on the basis of an ineffective assistance
of counsel claim was an “unreasonable application” or “contrary to” Strickland. The
petitioner in a murder case sought state post-conviction relief on the basis of counsel’s
failure to adequately investigate. The court denied relief. Afterwards, the petitioner filed a
motion to reopen on the basis of “newly discovered evidence” and attaching an affidavit
that would have contradicted the testimony of the state’s primary witness. On appeal, the
state court held that the affidavit was not properly before the court. Alternatively, the
court stated it would deny relief on the merits. “[W]hether a state court’s decision was
unreasonable must be assessed in light of the record the court had before it.” Here, the
District Court and the Court of Appeals made no findings warranting the admission of
new evidence buttressing a previously rejected claim. Instead, the Court of Appeals
“simply ignored entirely the state court’s independent ground for its decision, that [the]
statement was not properly before it.” Thus, the court erred in finding that the state
court’s decision was an unreasonable application of Strickland. The court also erred in
finding that the state court’s decision was “contrary to” Strickland (in three instances) due
to imposition of a different burden of proof on prejudice than “reasonable probability.”
The important holding here is that “the unadorned word ‘probably’ is permissible
shorthand when the complete Strickland standard is elsewhere recited.”
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Yarborough v. Gentry, 540 U.S. 1 (2003). The Court reversed the Ninth Circuit’s grant
of relief because the state court determination that counsel was not ineffective was not
objectively unreasonable under the AEDPA. The defendant had been convicted of assault
with a deadly weapon for stabbing his girlfriend. On appeal, he argued that his trial
counsel’s closing argument deprived him of his right to effective assistance of counsel.
The state court denied relief, as did the federal district court, but the Ninth Circuit
reversed. The court held that the right to effective assistance extends to closing
arguments. Nonetheless, counsel has wide latitude in deciding how best to represent a
client, and deference to counsel’s tactical decisions in his closing presentation is
particularly important because of the broad range of legitimate defense strategy at that
stage. Closing arguments should “sharpen and clarify the issues for resolution by the trier
of fact,” but which issues to sharpen and how best to clarify them are questions with
many reasonable answers. Indeed, it might sometimes make sense to forgo closing
arguments altogether. Judicial review of a defense attorney’s summation is therefore
highly deferential – and doubly deferential when it is conducted through the lens of
federal habeas. The Court found that the Ninth Circuit erred in finding the state court
decision to be objectively unreasonable. While the Ninth Circuit found and relied on the
fact that counsel did not highlight a number of potential exculpatory pieces of evidence,
the Court found “these other potential arguments do not establish that the state court’s
decision was unreasonable.” Relying on a number of law review articles and treatises, the
court found that “focusing on a small number of key points may be more persuasive than
a shotgun approach.” “In short, judicious selection of arguments for summation is a core
exercise of defense counsel’s discretion.” “When counsel focuses on some issues to the
exclusion of others, there is a strong presumption that he did so for tactical reasons rather
than through sheer neglect.” That presumption has particular force where a petitioner
bases his ineffective assistance claim solely on the trial record, creating a situation in
which a court “may have no way of knowing whether a seemingly unusual or misguided
action had a sound strategic motive.” Here, “counsel plainly put to the jury the
centerpiece of his case.” The court also found that counsel’s argument was not deficient
in reminding the jury of evidence of the defendant’s bad character but also stating that
evidence was legally irrelevant. “This is precisely the sort of calculated risk that lies at the
heart of an advocate’s discretion. By candidly acknowledging his client’s shortcomings,
counsel might have built credibility with the jury and persuaded it to focus on the relevant
issues in the case.” The Court also found that counsel’s conduct in making only a passive
request that the jury reach some verdict was not unreasonable. “Given a patronizing and
overconfident summation by a prosecutor, a low-key strategy that stresses the jury’s
autonomy is not unreasonable.” The Court also rejected the Ninth Circuit’s finding that
counsel was ineffective for failing to argue explicitly that the government had failed to
prove its case. The court held “[c]ounsel’s entire presentation, however made just that
point.” Finally, the Court rejected the Ninth Circuit’s finding of ineffectiveness because
counsel admitted that he did not know the truth which implied that he did not even
believe his client’s testimony. The Court held, however, “there is nothing wrong with a
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rhetorical device that personalizes the doubt anyone but an eyewitness must necessarily
have. Winning over an audience by empathy is a technique that dates back to Aristotle.”
In sum, the Court found that the Ninth Circuit’s decision “gives too little deference to the
state courts that have primary responsibility for supervising defense counsel in state
criminal trials.”
*Wiggins v. Smith, 539 U.S. 510 (2003). Counsel ineffective in capital habeas case,
decided under the AEDPA, for failing to adequately prepare and present mitigation.
Counsel relied on arguments that the defendant was not directly responsible for the
murder and did not present any social history or other mitigation, despite knowledge of at
least some of the defendant’s background information. The issue before the Court was
“whether the investigation supporting counsel’s decision not to introduce mitigating
evidence of Wiggins’ background was itself reasonable.” Id. at 523 (emphasis in
original). “In assessing counsel’s investigation, we must conduct an objective review of
their performance, measured for ‘reasonableness under prevailing professional norms,’
which includes a context-dependent consideration of the challenged conduct as seen
‘from counsel’s perspective at the time.’” Id. (quoting Strickland, 466 U.S. at 688). In this
case, where counsel had only limited records available and did not investigate further,
counsel’s conduct “fell short of the professional standards that prevailed in Maryland in
1989,” because no “social history report” was prepared even though counsel had funds
available to retain a “forensic social worker.” Id. at 524.
Counsel’s conduct similarly fell short of the standards for capital
defense work articulated by the American Bar Association (ABA)
– standards to which we have referred as “guides to determining
what is reasonable.” Strickland, supra, at 688; Williams v. Taylor,
supra, at 396. The ABA Guidelines provide that investigations into
mitigating evidence “should comprise efforts to discover all
reasonably available mitigating evidence and evidence to rebut
any aggravating evidence that may be introduced by the
prosecutor.” ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases 11.4.I(C), p. 93
(1989) (emphasis added).
Id. “Despite these well-defined norms, . . . , counsel abandoned their investigation of
petitioner’s background after having acquired only rudimentary knowledge of his history
from a narrow set of sources.” Id. (citing the ABA standards again). The Court found that
“[t]he scope of their investigation was also unreasonable in light of what counsel actually
discovered” in the records available to them, “particularly given the apparent absence of
any aggravating factors in petitioner’s background.” Id. at 525 (citation omitted).
In assessing the reasonableness of an attorney’s investigation, . . . ,
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a court must consider not only the quantum of evidence already
known to counsel, but also whether the known evidence would
lead a reasonable attorney to investigate further. Even assuming
[counsel] limited the scope of their investigation for strategic
reasons, Strickland does not establish that a cursory investigation
automatically justifies a tactical decision with respect to sentencing
strategy. Rather, a reviewing court must consider the
reasonableness of the investigation said to support the strategy.
Id. at 527. In this case, “counsel were not in a position to make a reasonable strategic
choice . . . because the investigation supporting their choice was unreasonable.” Id. at
___. “In assessing prejudice, we reweigh the evidence in aggravation against the totality
of available mitigation evidence.” Id. at 536. “[W]e evaluate the totality of the evidence –
‘both that adduced at trial, and the evidence adduced in the habeas proceeding[s].’” Id.
(quoting Williams v. Taylor, 529 U.S. at 397-98). Prejudice was found here because
counsel did not discover “powerful” evidence of “physical torment, sexual molestation,
and repeated rape,” as well as, alcoholic parents, foster homes, homelessness, and
“diminished mental capacities.” Id. at 535. “Had the jury been able to place petitioner’s
excruciating life history on the mitigating side of the scale, there is a reasonable
probability that at least one juror would have struck a difference balance.” Id. at 537.
While Williams v. Taylor had not been decided at the time of the state court decision, the
Court held that it “made no new law” in Williams v. Taylor and had just applied
Strickland to conclude that “counsel’s failure to uncover and present voluminous
mitigating evidence at sentencing could not be justified as a tactical decision . . . , because
counsel had not ‘fulfill[ed] their obligation to conduct a thorough investigation of the
defendant’s background.” Id. at 522 (quoting Williams, 529 U.S. at 396). Like in
Williams, the state court decision here was “objectively unreasonable,” id. at 527, and an
unreasonable application of Strickland (under the AEDPA standards) because the state
court did not
conduct an assessment of whether the decision to cease all
investigation . . . actually demonstrated reasonable professional
judgment. The state court merely assumed that the investigation
was adequate. In light of what the . . . [available] records actually
revealed, however, counsel chose to abandon their investigation at
an unreasonable juncture, making a fully informed decision with
respect to sentencing strategy impossible.
Id. at 527-28. The state court decision was also an unreasonable application of the facts to
the law because the state court erroneously concluded that the [available] . . . records
reflected sexual abuse, when the records did not mention it at all, “much less . . . the
repeated molestations and rapes of petitioner. . . .” Id. at 528. The state court conclusion
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was proven to be incorrect by clear and convincing evidence as required by 28 U.S.C.
2254(e)(1). The facts are discussed in more detail below in the capital sentencing section.

U.S. SUPREME COURT CASES

9

